STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE AND
CONSUVER SERVI CES,

Petiti oner,
VS. CASE NO. 92-5344

UNI TED RAI NBOW FOUNDATI ON, | NC.,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing O ficer, Mary Clark, held a formal hearing, in the above-
styled case on March 1, 1993, by tel ephone conference as stipulated by the
parties.

APPEARANCES

For Petitioner: Robert G Wrley, Esquire
Room 515, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

For Respondent: John P. Hol sonback, Esquire
Mel endi, G bbons & Hol sonback, P.A
408 East WMadi son
Tanpa, Florida 33602

STATEMENT OF THE | SSUES

An adm ni strative conplaint and first anended adm ni strative conpl ai nt
al | ege that Respondent violated Section 496.405, F.S. (1991) by soliciting
contributions as a charitable organi zati on on several occasions prior to
approval of its registration statenment by the Division of Consumer Services.

The parties have stipulated that the violations occurred and further
stipulated that the remaining issue for resolution is an appropriate penalty.

PRELI M NARY STATEMENT

The initial adm nistrative conplaint is dated July 30, 1992, and was i ssued
at the sane tine as a separate notice of denial of Respondent's request for
registration approval. Tinely petitions for hearing were filed and the
proceedi ng on registration denial was conducted under the expedited schedul ed
provided in Section 496.405(7), F.S



The outcone of the registration denial proceeding was a recomended order
entered August 17, 1992, recommendi ng that registration be approved, by default.
The agency's final order provided for registration approval retroactive to July
17, 1992.

In this instant action under the adm nistrative conplaint the agency is
seeking adm nistrative fines against the Respondent, United Rai nbow Foundati on
Inc. (URF).

A stipulation of facts was filed by the parties on February 12, 1993, and
in a prehearing stipulation filed on February 24, 1993, the parties requested
that the hearing officer determ ne an appropriate fine, if any, on the basis of
the record already established in DOAH case #92-4817 (the registration deni al
proceedi ng) and on the parties' stipulations.

Oral argunent was conducted by tel ephone on March 1, 1993. Petitioner's
nmotion for leave to file an anmended administrative conplaint was granted. The
anended conpl aint confornms the dates of solicitations to the parties
stipulation and deletes reference to alleged violations after the July 17, 1992
retroactive registration approval.

The transcript of proceeding in DOAH case #92-4817 was filed on March 8,
1993 and the parties' proposed recommended orders were filed on March 8 and
March 15, 1993.

The proposed findings of fact by each party are substantially adopted here
as they are derived fromthe stipulated facts filed on February 12, 1993, and on
facts found in DOAH case #92-4817.

FI NDI NGS OF FACT

1. Petitioner, United Rai nbow Foundation, Inc. (URF) is a Florida not-
for-profit corporation with its principal office in Tarpon Springs, Pinellas
County, Florida.

2. The following facts, conprising the parties' stipulation filed on
February 12, 1993, are adopted:

1. Prior to being registered on July 17, 1992,
under Chapter 496, Florida Statutes, United

Rai nbow solicited contributions in the State
of Florida for a total of thirty-two (32) days;

2. Solicitations for charitable contributions
were made by United Rai nbow in the cal endar year
1992 on or about the foll owi ng dates:

April 10, 13

May 12, 13, 15, 22, 26, 28, 29

June 1, 2, 3, 8, 9, 10, 11, 12, 16, 18, 22,
23, 25, 26, 29

July 1, 2, 3, 6, 7, 9, 10, 14



3. These solicitations were made in severa
locations in Florida as foll ows:

Br adent on

New Port Ri chey
O | ando

Gai nesvill e
Lecant o

Veni ce

4. As aresult of the aforenentioned activities,
Uni t ed Rai nbow recei ved charitable contributions
between April 10, 1992 and July 14, 1992 totalling
approxi mately $15, 446.74; and

5. United Rainbow incurred attorney's fees and
costs totalling $12,876.87 (as of Decenber 31, 1992)
in connection with adm nistrative proceedings in
both this action and in a related action wherein
Uni t ed Rai nbow successfully chall enged the deni al

of its registration under Chapter 496 (DOAH Case No.
92-4817). However, the Departnent objects to the

rel evancy of attorney's fees incurred by United

Rai nbow and does not waive its objection by
execution of this Stipulation

3. The findings of fact reflected in the recommended order dated August
17, 1992 in DOAH case #92-4817, as adopted in the agency's final order entered
August 19, 1992 are adopted herein. The recomended and final orders are
appended heret o.

CONCLUSI ONS OF LAW

4. The Division of Adm nistrative Hearings has jurisdiction in this
proceedi ng pursuant to Section 120.57(1), F.S. and Section 496.419(6), F.S.

5. Section 496.405(1), F.S. provides, in pertinent part:

496. 405 Registration statenents by charitable
organi zati ons and sponsors. -

(1)(a) A charitable organization or sponsor
unl ess exenpted pursuant to s. 496.406, which
intends to solicit contributions in this state
by any neans or have funds solicited on its
behal f by any other person, charitable organization
sponsor, conmercial co-venturer, or professiona
solicitor, or that participates in a charitable
sal es pronotion or sponsor sal es pronotion, mnust,
prior to engaging in any of these activities, and
annual ly thereafter, file a registration statenent
with the division.

(c) No charitabl e organization or sponsor
that is required to file a registration statenent
shall, prior to approval of its registration
statenment by the division in accordance with
subsection (7) solicit contributions or have



contributions solicited on its behal f by any
ot her person, charitable organization, sponsor

commerci al co-venturer

, or professional solicitor,

or participate in a charitable sales pronotion or
sponsor sal es pronotion

6. It is uncontroverted that URF is a "charitabl e organization" as defined
in Section 496.404(1), F.S. and is required to file a registration statenent
with the Division of Consuner Services of the Florida Departnent of Agriculture

and Consuner Services.

7. It is uncontroverted that URF viol ated subsection 496.405(1)(c), F.S.
on thirty-two separate occasions.

8. As stipulated, the only issue is the anmount of administrative fine to

be i nposed, if any.

Section 496.419, F.S., provides, in pertinent part:

(4) The division may enter an order
i mposi ng one or nmore of the penalties set
forth in subsection (5) if the division

finds that a charitabl
pr of essi onal fundrai si

e organi zation, sponsor
ng consultant, or

prof essional solicitor, or an agent, servant,
or enpl oyee thereof has:

(a) Violated or is

operating in violation

of any of the provisions of ss. 496.401-496. 424
or of the rules adopted or orders issued

t her eunder :

(5) Upon a findihg.
(4), the division may
one or nore of the fol

as set forth in subsection
enter an order doing
| owi ng:

(a) Inposing an admi nistrative fine not
to exceed $1,000 for each act or om ssion

whi ch constitutes a vi

ol ati on of ss. 496.401-

496. 424 or a rule or order.
(b) Issuing a cease and desi st order

that directs that the
speci fied fundraising

person cease and desi st
activities;

(c) Refusing to register on probation for

a period of tine, subj

ect to such conditions

as the division may specify;
(d) Placing the registrant on probation

for a period of tine,

subj ect to such conditions

as the division may specify;
(e) Issuing of a letter of concern, and
(f) Cancelling an exenption granted under

s. 496. 406.

9. This is the first case

ari sing under Sections 496.401-496. 424, F.S.

the "Solicitation of Contributions Act", which act was created in 1991 by

Chapter 91-208, Laws of Florida.



There are no adopted guidelines for inposing a penalty, and no policy
created by prior agency action.

10. Counsel for the agency argues that a fine of $1,000.00 a day for each
of the thirty-two days is reasonable, since each day of solicitation could
effectively be broken down into multiple separate violations when the nunber of
solicitors working each day is considered. See findings of fact #7, recommended
order, DOAH #92-4817: "At various times, and in various cities in Florida
typical crews of four to twenty people worked traffic intersections with plastic
jugs."

11. Counsel for URF argues that the $32,000.00 fine is excessive, and
woul d be a "death penalty”; that the organization did everything necessary
within its knowl edge to neet regul atory requirenents before comencing
operation; that it lost noney during the four to six weeks that it could not
operate while awaiting a decision on the registration denial; and that it
incurred costs and attorney's fees in contesting the denial decision in a
proceeding in which it ultimtely prevail ed.

12. The assessnent of a penalty, so long as it is within the range
permtted by law, is a policy matter essentially within the agency's perogati ve.
Crimnal Justice Standards and Trai ning Conm ssion v. Bradley, 596 So. 2d 661
663 (Fla. 1992).

The foll owi ng observations, based on the facts and circunstances in this
case, are therefore offered as gui dance.

13. Section 496.422, F.S. requires the Departnent of State to include
notice of registration requirements with its packets sent to persons or
organi zati ons seeking to incorporate as nonprofit corporations. This was not
done in this case. (Finding of Fact #3, Recommended Order in DOAH #92-4817.)

Nonet hel ess, URF was given notice of the requirenments on several other
occasions as it continued its solicitation activities:

An April 6, 1992 letter fromthe Pinellas
County Department of Consumer Affairs included
explicit instructions to contact the Division
of Consumer Services. (Findings of Fact #6,
Recomended Order in DOAH 92-4817);

The organi zation's own accountant infornmed it
on June 11, 1992 that requirenments of the
Solicitation of Contributions Act had not been
satisfied. (Finding of Fact #18, Recommended
Order, DQAH #92-4817); and

On or about June 26, 1992, a URF representative

was i nformed by tel ephone by Division Staffperson

Mary Hel en Shelton, of the registration requirenents.
(Finding of Fact #8, Recomended Order, DOAH #92-4817.)

The organi zation's protestations of ignorance are sinply unpersuasive.
14. The organi zation has spent considerable funds in this and the prior

registration proceeding. It prevailed in the prior proceeding |argely because
t he agency was i nexperienced in admnistering a function that it had been



assigned for barely six nonths (see Chapter 91-208, Laws of Florida, effective
1/1/92). It is inpossible to distinguish the costs and fees expended in that
case fromthose in this case in which the organization has not prevailed, and
it would be inproper to offset the penalty by deducting the fees and costs.

15. Fromthe evidence and argunent it is inpossible to determne that a
$32,000. 00 penalty would be a "death penalty". The budget submitted with its
registration application by URF in July 1992 reflected gifts, grants and
contributions totalling $1, 125, 000. 00 and expenses totalling $828, 896. 00.
(Finding of Fact 17, Recommended Order, DOAH #92-4817.)

The parties have stipulated that the contributions collected during the
rel evant periods prior to registration anmounted to $15, 446. 74.

The budget ed anobunts may have been overly optimstic, but at the time that
t he budget was submitted, surely the organizati on had sone notion of the anobunt
it had collected (the $15,446.74), and sone anticipation that collections woul d
substantially pick up over the 1992 cal endar year. Conpared to the
organi zation's budget, the $32,000.00 penalty would be "a drop in the bucket".

16. That the organization |ost noney during the tine that it was awaiting
a decision on the registration is effectively countered with the fact that for
at least the sane amount of tine the organization illegally gained noney prior
to its approval.

17. 1t is possible that the illegally gained noney is the nost appropriate
and concrete nmeasure of a penalty. That is, the organization should at |east
relinquish the $15,446.74 in contributions solicited prior to registration

However, as discussed above, there are nore aggravating than mtigating
factors found in the record and the reasonabl eness of the agency counsel's
reconmendati on has not been refuted.

RECOMVENDATI ON

Based on the foregoing, it is hereby

RECOMVENDED:

That the agency enter its final order finding that the Respondent, United
Rai nbow Foundation, Inc. violated Section 496.405(1)(c), F.S. and assessing a
penalty of $32, 000. 00.

DONE AND ENTERED this 26th day of April, 1993, in Tall ahassee, Florida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
day of April, 1993.

COPI ES FURNI SHED:

John P. Hol sonback, Esquire

Mel endi, G bbons & Hol sonback, P. A
408 East Madi son

Tanpa, Florida 33602

Robert G Wbrley, Esquire
Room 515, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

Honor abl e Bob Crawf ord
Department of Agricul ture and
Consuner Services

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

Richard Tritschler, General Counse
Department of Agriculture and
Consuner Services

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



